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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee
Another “One-Way Street” in Taxes

One of the most irritating features of
our present income tax system as it oper
ates is the enthusiasm of the Commissioner
of Internal Revenue and his cohorts for
taking the position on any given question
that will produce the most taxes. The Tax
Court has recently decided that where an
entry was made charging Earned Surplus
and crediting the stockholders’ accounts,
and at the same time charging the stock
holders’ accounts and crediting capital
stock, the effect was the same as if a divi
dend had been paid in cash and cash ap
plied to the purchase of the new stock.
Lester Lumber Co., Inc., 14 TC No. 32.
In the case of Maverick-Clarke Litho Co.,
11 TC 1087, the Tax Court held, under
almost identical circumstances, and their
decision was approved by the Court of Ap
peals for the Fifth Circuit, that such a
transaction was a stock dividend. The
Fifth Circuit called it “the very essence
of a stock dividend and is not considered a
distribution of earnings and profits.”
The principal difference in the two cases,
both won by the Commissioner, as we see
it is that in the former case the stock
holders claimed the distribution was a stock
dividend and non-taxable, while in the
latter case the stockholders claimed it was
a taxable dividend and that the new stock
should have become a part of invested capi
tal, for excess profits tax purposes, under
the provisions of section 718 (a).
More From Mr. Wodehouse

In the February Tax News column there
was some comment on the lack of original
ity in Mr. P. G. Wodehouse’s tax cases and
fiction plots. Since then we acknowledge
a radical change. In his latest story the
impeccable butler’s name is Phipps, instead
of Jeeves, and the publisher is Collier’s in
stead of the Satevepost. What court will
hear the tax case will be announced later.
Courier Delayed—Taxpayer Pays

“Neither snow nor rain nor heat nor
gloom of night stays these couriers from
the swift completion of their appointed

14

rounds” proud motto of the Post Office De
partment is not revered by the Tax Court,
and may well be ridiculed by at least one
taxpayer. Taxpayer mailed a claim in time
to arrive in Washington on the last day for
filing (a Saturday) ; however the claim was
not actually received until the following
Monday. The Court held that the claim
was not timely; taxpayers must take the
risk of mail delay. Pleasant Valley Wine
Co., 14 TC No. 63.
Tax Planning Helps Again
Nothing so brightens the day of the tax
practitioner as to read that the courts have
approved “a preconceived plan for the
avoidance of taxes, hastily executed, and
devoid of a business purpose.” At least,
that is what the Commissioner termed the
liquidation plan of West Coast Securities
Company, 14 TC No. 114.
The company had decided to liquidate but
it owned stock that had appreciated in
value so that a sale would have resulted in
taxable gain. The stock was collateral to
a Ioan for more than its value. What to do?
The stock was distributed to the stockhold
ers, subject to the indebtedness: the cor
poration then paid enough of the debt to
reduce the debt to the value of the stock
and the same day the stockholders sold the
stock, applying the proceeds to the debt
they had assumed. Results: the corpora
tion had no tax to pay on the sale, and nei
ther did the stockholders since their basis
for the stock was its fair market value.
Nor did the stockholders owe a tax on re
ceipt of the stock since the debt to which it
was subject was more than the value of the
stock.
In answer to the Commissioner’s castiga
tion of the plan the Court stated:
“To our knowledge, the Court have
never questioned the right of a tax
payer to select a course of action de
signed to minimize or to avoid alto
gether the imposition of a tax where
it is shown that the transaction as ex
ecuted was in reality what it purported
to be in form.”
Orchids to the anonymous fellow crafts
man whose handiwork the plan was!

